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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT NO. 

24 OF 1956 (“the Act”): CO ZAMMIT (“complainant”) v RAINBOW PENSION FUND 

(“first respondent”) AND ALEXANDER FORBES FINANCIAL SERVICES (PTY) LTD 

(“second respondent”)   

 

[1]  INTRODUCTION 

 

1.1  The complaint concerns the alleged maladministration of the complainant’s 

pension following his retirement from the first respondent. 

 

1.2 The complaint was received by this Tribunal on 23 March 2011 and a letter 

acknowledging receipt thereof was sent to the complainant on 7 April 2011. 

On the same date, a letter was dispatched to the second respondent giving 

it until 23 May 2011 to file its response to the complaint. A response was 

received from the second respondent on 3 June 2011. On the same date, 

the second respondent also sent the response to the complainant. Further 

submissions were received from the complainant on 30 June 2011.   
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1.3 After reviewing the written submissions, it is considered unnecessary to 

hold a hearing in this matter. The determination and reasons therefor 

appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1     The complainant was employed by Rainbow Farms (Pty) Ltd (“the 

employer”) from 1 May 1966 to 28 February 2002 when he retired from the 

employer. He was a member of the first respondent by virtue of his 

employment. He joined the first respondent in 1968 and remained a 

member thereof for the duration of his employment. Upon his retirement, he 

became entitled to a retirement benefit. One-third of his fund credit was 

paid as a lump sum and two thirds of the fund credit was used to purchase 

an annuity on his behalf. In 2009, a decision was made by the first 

respondent to outsource the complainant’s pension to Old Mutual which 

effectively converts the annuity policy into the complainant’s name. 

Therefore, the risk was transferred to the complainant. The complainant is 

currently a pensioner and receives his pension from Old Mutual. 

 

 [3] COMPLAINT 

 

3.1 The complainant submitted that in October 1998 he was given an option to 

remain on the defined benefit arrangement or to change to the defined 

contribution arrangement, and he chose the option of defined benefit as the 

risk would be that of the employer. He later retired from the employer. He is 

not satisfied with the administration of the first respondent for the following 

reasons: 

 

3.1.1 That in May 2003, he established that a monthly pension was 

purchased through Old Mutual, in the name of the first respondent 

without his consent; 
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3.1.2 That on 16 October 2009, he was advised that the first respondent is 

outsourcing the defined benefit pension to Old Mutual thereby 

transferring the risk to the individuals. It converted the defined benefit 

pension members into defined contribution pension members without 

any compensation. He submitted that in 1998 when active members 

of the first respondent were given the option to convert their 

membership to a defined contribution, they were compensated;  

 

3.1.3 That the increase earned on his pension must be equal to inflation. 

He submitted that he found out in May 2003 that the first respondent 

gave him a 1.2% increase. He objected and the first respondent 

increased it to 5.6% by October 2003. However, the complainant 

submitted that the increase is still not done according to legislation; 

and   

 

3.1.4 That there is an amount of approximately R10 million that the first 

respondent has not accounted for.  

 

[4]  RESPONSE 

 

 Technical point 

 

4.1 The second respondent filed a response on behalf of the first respondent. It 

raised a point in limine and raised an objection to this Tribunal’s authority to 

investigate the aspect of the complaint regarding the purchase of a pension 

through Old Mutual, on the grounds that the complaint has prescribed. It 

submitted that the complainant retired in February 2002 thereafter a 

pension was purchased by the first respondent on his behalf. He stated that 

he became aware of this in May 2003. In terms of section 30I of the Act, the 

adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than 3 years before the date on which the complaint 

is received by him or her in writing.  
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Merits 

 

4.2 It submitted that upon the complainant’s retirement, he became entitled to 

receive up to one-third of his fund credit held in the first respondent as a 

cash lump sum and the balance had to be used to purchase an annuity as 

the first respondent is a pension fund. The complainant completed and 

submitted his withdrawal claim forms to the first respondent in terms of 

which he elected to take R476 866.87 as a cash lump sum, which amount 

was paid by the first respondent to him on 19 March 2002. A retirement 

annuity was purchased with the balance from Old Mutual and the remaining 

portion of his retirement was transferred to Old Mutual in the amount of 

R1 699 065.65 on 8 May 2002. The first respondent never paid a monthly 

pension directly to the complainant out of its own pocket, as he receives his 

monthly pension from Old Mutual. However, as the complainant’s annuity 

was in the name of the first respondent and it retained risk. 

 

Defined benefit vs. Defined contribution arrangement 

 

4.3 Under a defined benefit arrangement, the risk of poor fund investment 

performance lies with the employer as the member’s pension benefits are 

defined. However, under a defined contribution arrangement, the members 

themselves bear the investment risk as their retirement benefit is equal to 

their fund credit regardless of investment performances. By converting the 

complainant’s annuity in his own name (in 2009), his benefit remains 

exactly the same, however the first respondent has no further obligations 

towards him. The value of the annuity remains the same and the risk that 

the complainant faces is the remote possibility that the insurer will cease 

operating. The risk is further reduced by the fact that the complainant’s 

benefit at no time becomes an asset of Old Mutual. Old Mutual holds a 

reserve of 3.9 times its balance sheet set aside to protect policyholders and 

the insurer has insurance cover for this very event in the amount of 100 

million Pounds Sterling. Whilst the complainant’s concerns are noted, every 
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reasonable step has been taken to ensure the protection of his investment 

in the annuity purchased in his name. 

 

4.4 The complainant has raised the fact that in 1998, when the members were 

offered the choice to convert from defined benefit to defined contribution, 

certain enhancements were offered. This is correct and members who 

elected to convert to defined contribution received the enhancement as the 

risk cover on the defined contribution fund was less than it was on the 

defined benefit fund and the enhancement was to compensate these 

members for the reduction in the risk benefit as well as the risk they took in 

being dependent on market fluctuations.  

 

4.5 The second respondent submitted that the first respondent has responded 

to the complainant’s queries. It attached correspondence in that regard. It 

has been explained to the complainant that he has not suffered any 

prejudice nor is he worse off by virtue of pension being purchased in his 

own name. The complainant has been receiving his pension since his date 

of retirement to the date of outsource from Old Mutual. Section 7C of the 

Act sets out the object of the board of trustees and section 7C (b) requires 

the trustees to act with due care, diligence and good faith. This duty is not 

only owed to pensioners of the first respondent but also to the active 

members of the first respondent. By outsourcing the existing pensioners of 

the first respondent, the active members receive the benefit of an enhanced 

administration system which is fully automated. Unfortunately, this system 

is not suited for accommodating pensioners of the first respondent. Hence 

the trustees set out to find the best solution for all parties concerned.  

 

 

 

 

Pension Increase Policy 
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4.6 Regarding the issue of pension increase policy, the second respondent 

submitted that the Act requires that there be a pension increase policy in 

terms of section 14B(3)(a) which reads: 

 

“The board shall establish and implement a policy with regard to increases to be 

granted to pensioners and deferred pensioners, which policy must – 

 

(i) aim to award a percentage of the consumer price index, or some other 

measure of price inflation which is deemed suitable by the board; and  

(ii) set the frequency with which increases will be considered in line with the 

policy: Provided that increases should be considered each year with 

comparison to the minimum pension increases at least once every three 

years.” 

 

4.7 In line with the above section of the Act, the first respondent does have a 

pension increase policy, however it must be noted that the Act requires this 

increase policy to “aim to award a percentage of the consumer price index, 

or some other measure of price inflation which is deemed suitable by the 

board”. There is no requirement for the pension increase policy to be equal 

to consumer price index or some other measure of price inflation.  

 

Complainant’s benefit in terms of the rules  

 

4.8 The second respondent further submitted that at the complainant’s date of 

retirement the applicable rule was Rule 7.3 of the first respondent’s rules 

(as introduced by amendment 7 to the Fund’s rules which came into effect 

on 1 March 2001), and it provided that: 

 

“On 1 March 2001 each retiring Member who qualifies for a Pension in terms of Rule 5 

shall be required to elect: 

 

(a) that this Pension be purchased from a Registered Insurer of his choice in his own 

name in accordance with the provisions of Rule 7.4; or 

 

(b) that such Pension is purchased from Old Mutual in the name of the Fund, in which 

case the Fund shall retain the liability for enduring that the terms and conditions of 
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the Rules as they applied prior to 1 November 1998 continue to apply to the 

payment of his Pension.”   

 

4.9 The change to the first respondent’s rules allowing the first respondent to 

outsource its liability for the payment of pensions to the pensioners of the 

first respondent is not contrary to any law or practice within the retirement 

funds industry. Had the outsourcing of pensioners’ liability been illegal then 

the Financial Services Board would have refused to register the rules in 

2009. 

 

 The unaccounted R10 million by the first respondent 

 

4.10 The second respondent submitted that the complainant’s post script 

comment on an amount of approximately R10 million not being accounted 

for is not substantiated, nor does he identify what this amount is in respect 

of. 

 

[5] COMPLAINANT’S REPLY 

 

5.1 The complainant in his response to the objection to the jurisdiction of this 

Tribunal by the second respondent submitted that, the complaint to the 

respondents in May 2003 was about an increase of 1.2% received in April 

for the 2002 pension year that was not compliant with the apportionment of 

surplus act rules which was to give “an increase of at least equal to the 

inflation if the fund could afford it.” The inflation was 9.1%. This was 

communicated to the Principal Officer and the second respondent and they 

stated that the next meeting was in September and they would discuss it 

and involve their Actuary. The Principal Officer contacted the complainant 

after the meeting and stated that the Actuary agreed with him and it will be 

corrected. When the complainant queried why he was not involved in any 

choice of the fund investment, he was told that the employer took the 

decision on investment and was totally responsible for his pension and not 

to worry about it. He submitted that if that comment was incorrect, the 
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respondents erred in not communicating that if he was not satisfied, he 

should contact this Tribunal.  

 

5.2 He further submitted that the fact that the first respondent converted him 

from a defined benefit to a defined contribution without compensation and 

has changed the rules to suit the existing defined contribution members is 

unacceptable. 

 

5.3 Regarding the issue of pension increase policy, from 2003 to 2008 there 

was no communication on any increases and in 2009 it was written on the 

back page of the payslip in the same month as the increase is received. 

The current members of the first respondent get their increases 

communicated well before they receive them. However, pensioners are 

treated differently.  

 

5.4 Regarding the rule amendments, the complainant submitted that the 

document was sent to the FSB and accepted by them on 18 June 2009. He 

does not understand why the document was never made transparent to the 

pensioners.  

 

5.5 Regarding the issue of the unaccounted R10 million, the complainant 

submitted that the comment was made to him by a qualified and competent 

accountant and as there has been a number of news reports about 

companies stripping their pension funds. He is recommending that this 

Tribunal conduct a forensic audit to confirm that the accounts are in perfect 

order.   

 

 

 

 

 

 

 [6] DETERMINATION AND REASONS THEREFOR 
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 Technical points 

 

 6.1 Before the merits of the complaint could be considered, this Tribunal needs 

to determine whether or not the complaint is time-barred in terms of section 

30I of the Act or is a complaint in terms of section 1 of the Act. 

 

Time barring 

    

 The purchasing of a pension through Old Mutual 

    

6.2 Section 30I of the Act imposes certain time limits with regard to lodgement 

of complaints before the Adjudicator and states as follows:  

 

(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) The provisions of the Prescription Act, 1969 (Act No. 68 of 1969), relating to a debt 

apply in respect of the calculation of the three year period referred to in subsection 

(1). 

           

6.3 The complainant retired from his employment on 28 February 2002. He 

learnt about the first respondent purchasing an annuity on his behalf in May 

2003. Therefore, the cause of action to which this part of the complaint 

relates occurred in May 2003. Any complaint regarding the purchasing of an 

annuity on his behalf without his consent should have been lodged with this 

Tribunal on or before May 2006. However, the complaint was only lodged 

on 30 June 2011 and was therefore, received approximately five years out 

of time.  

 

6.4 There is good reason for a limit to be imposed on the time during which 

litigation may be launched and the Constitutional Court has pronounced on 



 

 

10 

this issue in Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) (at 

paragraph [11]): 

 

   “Rules that limit the time within which litigation may be launched are common in 

our legal system as well as many others. Inordinate delays in litigation damage the 

interests of justice. They protract the disputes over the rights and obligations 

sought to be enforced, prolonging the uncertainty of all concerned about their 

affairs. Nor in the end is it always possible to adjudicate satisfactorily on cases that 

have gone stale. By then witnesses may no longer be available to testify. The 

memories of ones whose testimony can be obtained may have faded and become 

unreliable. Documentary evidence may have disappeared. Such rules prevent 

procrastination and those harmful consequences of it. They serve a purpose to 

which no exception in principle can cogently be taken.” 

 

6.5 In light of the peremptory nature of the provisions of section 30I(1), this 

Tribunal has no authority to investigate and adjudicate upon any complaint 

which is time-barred. It must be borne in mind that the Adjudicator’s 

erstwhile authority to, on good cause shown, condone the late lodging of 

complaints or the three-year time limit, has with effect from 13 September 

2007 been taken away by the repealing of subsection 30I(3). 

 

6.6 There has been a delay in lodging this complaint and on this basis alone; 

this complaint falls to be dismissed. In the result, this part of the complaint 

cannot be investigated and adjudicated upon. 

 

Jurisdiction 

 

Pension Increase Policy 

 

6.7 The complainant submitted that the pension increase policy is not in line 

with legislation. He argues that the policy increases are not equal to 

inflation. He further submitted that increases are not even communicated to 

pensioners. 
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6.8    The provisions pertaining to minimum pension increases are contained in 

section 14B(3) of the Act, the relevant portions of which read as follows:  

 

“14B(3)(a) The board shall establish and implement a policy with regard to increases 

to be granted to pensioners and deferred pensioners, which policy must – 

 

(i) aim to award a percentage of the consumer price index, or some other 

measure of price inflation which is deemed suitable by the board; and 

 

(ii) set the frequency with which increases will be considered in line with 

the policy:  Provided that increases should be considered each year, 

with comparison to the minimum pension increase at least once every 

three years. 

 

(b) The policy contemplated in paragraph (a) must be communicated to 

pensioners and deferred pensioners when it is established and whenever it is 

changed. 

 

(c) The policy contemplated in paragraph (a) will not be required where- 

 
(i) pensioners on or after retirement in terms of the rules of a fund, 

purchased a policy from a long-term insurer registered in terms of 

section 7 of the Long-term Insurance Act, 1998 (Act No. 52 of 1998); 

 

(ii) pensioners on whose behalf a fund, on or after retirement in terms of 

the rules of the fund, purchased a policy of insurance from a long term 

insurer registered in terms of section 7 of the Long-term Insurance Act, 

1998 (Act No. 52 of 1988); 

 

(iii) pensioners elected to receive a level pension, or a pension with fixed 

increases, or the pension the amount of which is elected by the 

pensioner from time to time, paid from the fund in terms of the rules of 

the fund.”    

 

6.9 In terms of section 14B(3)(c)(i), the increase policy as contemplated in 

section 14B(3)(a) does not apply to pensioners who after their retirement 

purchased a policy from a long-term insurer registered in terms of section 7 

of the Long-term Insurance Act, 1998 (Act No. 52 of 1998). In casu, the first 

respondent purchased a policy from Old Mutual on behalf of the 
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complainant after his retirement, a long-term insurer registered in terms of 

section 7 of the Long-term Insurance Act. In 2009, his pension was later 

outsourced to Old Mutual and the policy was converted into his own name. 

The complainant currently receives his pension from Old Mutual. Therefore, 

this part of the complaint relates to a policy in terms of Long-term Insurance 

Act, 1998. According to section 1 of the Act, any complaint lodged with this 

Tribunal must relate to at least one of three aspects of a pension fund 

organisation, namely the administration of a pension fund, the investment of 

its funds or the interpretation and application of its rules (see Armaments 

Development and Production Corporation of South Africa Ltd v Murphy NO 

and Others [1999] 11 BPLR 227(PFA)). A complaint which relates to 

policies, such as the one in this matter, is not a complaint as defined 

because it does not relate to a pension fund organisation. This Tribunal 

cannot assist the complainant with the relief sought. Policies in terms of the 

Long Term Insurance Act are dealt with by the Ombudsman for the Long-

Term Insurance and this Tribunal does not have jurisdiction over these 

issues. Therefore, this part of the complaint is dismissed for lack of 

jurisdiction. 

 

The unaccounted R10 million by the first respondent  

 

 6.10 The complainant submitted that a qualified accountant made a comment 

that R10 million was unaccounted for by the first respondent. He made the 

comment because there have been a number of news reports about 

companies stripping their pension funds. The complainant recommended 

that this Tribunal conducts a forensic audit to confirm that the accounts are 

in perfect order. It is important to assess if this issue falls within the 

definition of a complaint in terms of section 1 of the Act. 

 

 6.11 Section 1 of the Act further defines a complaint as follows: 

 

“complaint” means a complaint of a complainant relating to the administration of a 

fund, the investment of its funds or the interpretation and application of it rules, and 

alleging –  
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(a) that a decision of the fund or any person purportedly taken in terms of the 

rules was in excess of the powers of that fund or person, or an improper 

exercise of its powers; 

 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

person, whether by act or omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the 

fund or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific complainant;”   

 

 6.12 Although the complainant qualifies as a complainant in terms of section 1 of 

the Act due to the fact that he is pensioner of the first respondent, this 

portion of the complaint does not fall within the ambit of the definition of a 

complaint in terms of the same section. The complainant merely states that 

there is R10 million that is unaccounted for. When he was given the 

opportunity to elaborate further on this issue, he did not even substantiate 

his concern. He merely stated that the comment was made by an 

accountant. He did not provide any proof of this allegation and did not even 

show how he suffered prejudice or loss as a result of this. Therefore, this 

Tribunal is not in a position to deal with this part of the complaint.  

 

  Merits 

 

 6.13 This Tribunal needs to determine whether or not there was any 

maladministration on the part of the first respondent in relation to the 

complainant’s retirement benefit and pension payments. 
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 Defined benefits v defined contribution arrangement  

 

 6.14 The complainant is unhappy with the decision taken by the first respondent 

to purchase the annuity he receives in his own name. He is under the 

impression that by doing so his pension was converted from a defined 

benefit to a defined contribution arrangement. He argued that he was not 

given the same enhancement as those given to active members of the first 

respondent when they converted from a defined benefit to a defined 

contribution arrangement. It is important for the complainant to know that 

there was no conversion in respect of his benefit. The only conversion that 

took place was in October 1998 when he was still an active member of the 

first respondent. At that time, he refused to convert to a defined contribution 

arrangement. As a result, he remained a defined benefit member of the first 

respondent until he retired from the first respondent in 2002. He is not 

eligible to receive any enhancement from the first respondent. The fact that 

in 2009 the pension was outsourced to Old Mutual and the annuity was 

eventually converted into his name does not mean that a conversion from a 

defined benefit to defined contribution took place.   

 

 6.15 The reason for the enhancement paid to active members in 1998 was 

because the risk on the defined contribution arrangement is more than that 

of the defined benefit arrangement. Members on the defined contribution 

arrangement would have to endure market fluctuations, which is something 

that members on defined benefit arrangements never have to concern 

themselves with as the risk of poor investment performance always lies with 

employers.  

 

 6.16 In casu, the second respondent submitted that by outsourcing the pension 

to Old Mutual and converting the annuity into the complainant’s name, his 

benefit remains the same, the value of the annuity remains the same and 

the only possible risk is the possibility that an insurer will cease operating. 

This Tribunal finds that the complainant suffered no prejudice or loss as a 

result of the annuity being in his name (see Holmdene Brickworks (Pty) Ltd 
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v Fedsure Life Assurance Limited [2000] 7 BPLR 745). His monthly pension 

was never reduced as a result thereof. In fact, the first respondent has 

acted with due diligence and good faith as far as ensuring that the 

complainant’s interests are protected. Therefore, this part of the complaint 

cannot succeed and falls to be dismissed.        

 

   

[7] ORDER 

 

1. In the result, the complaint cannot succeed and is hereby dismissed. 

 

 

DATED AT PRETORIA ON THIS 12TH DAY OF JUNE 2013 

 

 

 

         

MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M Filing: Magistrate’s Court  

Parties unrepresented 


